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SYLLABUS 

Transformative  Constitutionalism  in  East 

Asia 


Professor  Jiunn-rong  Yeh 


Course  Number: _ 

Days  and  Time: _ 

Location: _ 

Office: _ 

Office  Hour: _ 

Tel: _ 

E-mail:  keryeh@ms5.hinet.net 


(Course  Description 


Many  East  Asian  Countries  have  undergone  profound  transformation  over  last  15 
years.  To  what  extent  and  in  what  ways  have  these  changes  gone  in  tandem  with  the 
development  of  constitutionalism  and  rule  of  law  remains  an  interesting  issue  for 
constitutional  scholars  and  political  observers.  From  the  point  of  view  of  constitutional 
change,  political-economic-social  transition  could  achieve  long-term  institutional  capacity 
building  if  changes  are  internalized  into  constitutional  mechanism,  including  constitutional 
revisions,  constitutional  interpretations  and  legislative  enactment.  But,  constitutional 
culture  matters  also.  This  course  is  to  look  into  the  development  of  constitutionalism  and 
dynamics  of  constitutional  change  from  Asian  perspective  against  the  backdrop  of 
transition  in  selected  Asian  countries. 

There  are  at  least  four  ethnically  Chinese  Societies  in  Asia,  namely  China,  Taiwan, 
Singapore  and  Hong  Kong  Despite  general  ethnical  identity,  these  societies  are  divergent 
in  historical,  political,  social  and  economic  backdrops.  Still,  all  societies  in  question  share  a 
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common  feature,  namely  transitional  development  though  the  extent  to  which  varies.  This 
course  would  highlight  these  four  entities,  but  a  greater  emphasis  would  be  on  Taiwan  for 
her  recent  distinguished  move  towards  liberal  democracy  and  rich  constitutional 
ramifications  among  said  ethnically  Chinese  societies. 

This  course  would  first  introduce  a  general  analytical  structure  for  studying 
transitional  constutitionalism  and  rule  of  law.  Following  a  critically  examination  on 
cultural  relativity  and  Asian  values  arguments,  the  course  analyzes  dynamics  of 
constitutional  change  and  assess  the  realization  of  rule  of  law  against  their  respective 
socio-political-economic  backdrops  in  each  chosen  Chinese  society.  The  course  would  end 
with  a  general  review  and  comparison  among  these  constitutional  change  models. 
Conclusions  drawn  from  these  studies  may  also  be  of  great  significance  to  other  Asian 
countries. 

This  is  an  intensive  course.  Students  should  read  the  required  readings  and  advance 
the  recommended  readings  by  one’s  own  interest.  Grade  is  given  on  a  honor/pass/fail  basis 
and  based  on  a  short  reflective  paper  of  10-12  pages. 
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Course  Schedule 

*  Required  readings 

#  Recommended  readings 


Day  One:  September  11,  2000 - INTRODUCTION 


1.  INTRODUCTION 

1.1.  Background,  Objectives  and  Format 

1.2.  Administrative  Matters 

2.  AN  OV  ERVIEW  OF  ASIAN  CONSTITUTIONALISM:  ANALYTICAL 
STRUCTURE,  DEVELOPMENT  AND  PROSPECT 

2.1.  The  Origin  and  Development  of  Liberal  Constitutionalism 

*{A1}  Louis  Henkin,  “A  New  Birth  of  Constitutionalism:  Genetic  Influences  and 
Genetic  Defects,”  in  Michael  Rosenfeld  ed..  Constitutionalism,  Identity,  Difference,  and 
Legitimacy:  Theoretical  Perspectives,  39-53,  Durham,  NC,  USA:  Duke  University  Press 
(1994)  / 

#Donald  P.  Kommers  &  W.J.  Thompson,  “Fundamentals  in  the  Liberal  Constitutional  Tradition,”  in 
Joachim  Jens  Hesse  &  Nevil  Johnson  eds.,  Constitutional  Policy  and  Change  in  Europe,  Oxford,  23-45 
(1995) 

Day  Two:  September  12,  2000 - ASIAN  CONSTITUTIONALISM? 


2.2.  Constitutional  Relativity:  Asian  Constitutionalism? 

2.2.1. Behind  Economic  Miracle:  Culturist  v.  Instiututionalist  Perspectives 

*{A2}  B.  Wilkinson,  “Culture,  Institutions  and  Business  in  East-Asia.”17 
Organization  Studies  42 1  -47  (1996).  ^ 

2.2.2. Partial  Reception  of  Western  Constitutionalism  and  Institutional 
Manipulation:  Between  Cabinet  and  Presidential  Systems 

#Suisheng  Zhao,  Power  by  Design:  Constitution-Making  m  Nationalist  China,  esp.  20-37  (1996) 

2.2.3. Cultural  Relativity,  Asian  Values  and  Constitutionalism:  Human 
Rights  Implications 
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*{A3}  Michael  C.  Davis,  “Constitutionalism  and  Political  Culture:  The  Debate  over 
Human  Rights  and  Asian  Values,”  1 1  Harv.  Human  Rights  J.  109  (1998) 

#WM.  Theodore  De  Bary,  Asian  Values  and  Human  Rights:  A  Confucian  Communitarian  Perspective, 
esp.  90-117  (1998) 

#Clark  D.  Neher,  “Asian  Style  Democracy.”,  34  Asian  Survey  949-61  (1994). 

2. 2. 4. The  Development  of  Neo-authoritarianism  and  its  Implication  for 
“Asian”  Constitutionalism 

*{A4}  Mark  P.  Petracca  and  Mong  Xiong,  “The  Concept  of  Chinese  Neo- 


Authoritarianism”,  30  Asian  Survey  1099-1117  (1990) 


2.2.5.Transition  to  Liberal  Democracy  and  Constitutionalism?:  Beyond 
Economic  Reform 


Day  Three:  September  13,  2000 - BACKGROUND  &  DRIVING  FORCE 

3.  CONSTITUTIONAL  CHANGE  AND  CONSTITUTIONALISM  IN  TAIWAN 

3.1.  Taiwan’s  Development  Path  and  Transitional  Dynamics 

3. 1.1.  Colonial  Constitutionalism:  Taiwan  before  1945 

3.1.2. Five  Stages  of  Development  After  World  War  H 

*{A5}  Jiunn-rong  Yeh,  “Institutional  Capacity-Building  Towards  Sustainable 
Development:  Taiwan’s  Environmental  Protection  in  the  Climate  of  Economic 
Development  and  Political  Liberalization.”  6  Duke  Journal  of  Comparative  and 
International  Law  229-72,  esp.  233-249  (1996). 


3.2.  Background  and  Driving  Force  for  Constitutional  Change  in  Mid  80s 

3. 2.1. Crisis,  Representation  and  Transition:  The  Beginning  of  The  “Quiet 
Revolution” 

Constitutional  Interpretation  No  3 1 
Constitutional  Interpretation  No  76 

*{A6}  Jiunn-rong  Yeh,  “The  Cult  of Fatung :  Representational  Manipulation  and 
Reconstruction  in  Taiwan, ”in  The  People ’s  Representatives:  Electoral  Systems  in  the 
Asia-Pacific  Region  (Graham  Hassall  &  Cheryl  Saunders  eds.)  23-  31  (1997).  fi  / 
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3. 2.2. Constitutional  Reform  v.  Regulatory  Reform 

Constitutional  Interpretation  No  26 1 

*{A7}  Jiunn-rong  Yeh,  “Changing  Forces  of  Constitutional  and  Regulatory  Reform 
in  Taiwan,”  in  Journal  of  Chinese  Law ,  83-100  (1990). 


Day  Four:  September  14,  2000 - ORIENTATION 


3.3.  Orientation  of  Constitutional  Change  as  of  September  1999. 

*{A8}Jau-Yuan  Hwang  &  Jiunn-rong  Yeh,  “Taiwan,”  in  Asia-Pacific  Constitutional 
Yearbook ,  (Graham  Hassall  &  Cheryl  Saunders  eds.)  279-314  (1997).  ^^4 

3.3.1. Government  Structure  and  Separation  of  Powers 

3.3.1. l.The  Myth  of  Separation  of  Five  Powers 


Constitutional  Interpretation  No.  325 

3.3.1. 2.  Institutional  Choice”:  Presidential,  Cabinet  and  Mixed  System 

*{A9}  Suisheng  Zhao,  Power  by  Design:  Constitution-Making  in  Nationalist  China, 
esp.  20-37(1996)  U? 

3.3.1.3. The  President:  Direction  Election,  Power,  and  Accountability 

3.3. 1.4.  The  Premier  and  Cabinet:  Congressional  Confirmation  and  Vote 
of  No  Confidence 

Constitutional  Interpretation  No.  421 

3.3.1.5. The  Legislature:  Impeachment  and  Confirmation 

3.3.1. 6. The  Other  Two  Small  Branches:  Control  Yuan  and  Examination 
Yuan 

3.3. 1.7.  Local  Autonomy  and  Embarrassing  Status  of  the  Taiwan 
Province 

3.3.1. 8.  National  Assembly  as  a  Leviathan 
Various  Constitutional  Interpretations 

3.3. 2. Human  Rights 
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Various  Constitutional  Interpretations 

3.3.3. WeIfare  Rights  and  General  Policy  Declarations 

Various  Constitutional  Amendments 

#Cass  Sunstein,  “Against  Positive  Rights:  Why  Social  and  Economic  Rights  Don’t  Belong  in  the  New 
Constitutions  of  Post-Communist  Europe,”  2  East  European  Constitutional  Review  (1993) 

#Andras  Sajo,  “Welfare  Rights  +  Constitutional  Court  =  State  Socialism  Redivius — How  the  Rule  of 
Law  Killed  Hungarian  Welfare  Reform,”  5  East  European  Constitutional  Review  (1996) 

3. 3. 4.  National  Identity  and  Cross-strait  Relation 

Constitutional  Interpretation  329 


3.3.5.  Summing  Up:  General  Trend  of  Constitutional  Change  in  Taiwan 


Day  Five:  September  15,  2000 - PROCESS  &  PATTERN 


3.4.  The  Process  of  Constitutional  Change 

3.4.1.  Constitutional  Revisions,  Constitutional  Interpretation  and  Political 
Actions 

3. 4.2.  Two  Tracks  Constitutional  Revision  under  Article  174 

3.4. 2.1.  National  Assembly  Process 

3. 4. 2.2.  Where  is  the  Legislature? 

3. 4. 2. 3.  Where  are  the  People? 

3.4.3.  Round  Table  Talks  and  Partisan  Negotiation 

*{A10}  Jon  Elster,  Introduction,  The  Round  Table  Talks  and  the  Breakdown  of 
Communism,  Jon  Elster  ed.,  1-20  (1996) 

*{A1 1}  Tang  Tsou,  The  Tiananmen  Tragedy:  The  State-Society  Relationship, 
Choices,  and  Mechanisms  in  Historical  Perspective,  in  The  Round  Table  Talks  and  the 


Breakdown  of  Communism,  Jon  Elster  ed.,  213-240  (1996) 


3.4.4. Floor  Deliberation  and  Fist  Fighting 

3.4.5. Voices  from  Intellectuals  and  Civic  Society 
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3.5.  Pattern  of  Constitutional  Change 

3.5.1. Incrementalism  and  Advance  Notice 

*{A12}  Ruti  Teitel,  “Transitional  Jurisprudence:  The  Role  of  Law  in  Political 
Transformation,”  106  YaleL.J.  2009-2080.  (1997).  ( 

#Stephen  Holmes  and  Cass  R.  Sunstein.  “The  Politics  of  Constitutional  Revision  m  Eastern  Europe  ”, 
in  Sanford  Levinson,  ed..  Responding  to  Imperfection:  The  Theory  and  Practice  of  Constitutional 
Amendment ,  275-306,  Princeton,  NJ,  USA:  Pnnceton  University'  Press  (1995). 

3.5.2. National  Assembly  Monopolization  and  Constitutional  Rent  Seeking 

3. 5.3.  Division  of  Labor  between  Constitutional  Revision  and  Constitutional 
Interpretation 

3.5.4.  Representation  Reinforcing  Inwards  and  Outwards 

#Piero  Tozzi,  “Constitutional  Reform  on  Taiwan:  Fulfilling  a  Chinese  Notion  of  Democratic 
Sovereignty?”  64  Fordham  Law  Review  1193-1251  (1995). 


Day  Six:  September  18,  2000 - FUNCTIONS  &  TRANSITIONAL  JUSTICE 


3.6.  Functions  of  Constitutional  Change  in  Transitional  Context 

3.6.1.  Traditional  Functions  of  Constitutional  Change 

3.6. 2.  Transition,  Constitutional  Moment  and  Codification  of  Strongmen’s 
Charisma  or  Citizen  Mobilization 

3.6.3.SaIient  Functions  of  Constitutional  Change  Shown  in  Taiwan’s 
Constitutional  Moment 

*{A13}  Jiunn-rong  Yeh,  “Emerging  New  Functions  of  Constitution  in  Transitional 
States,”  paper  submitted  for  The  Fifth  World  Congress  of  The  International  Association  of 
Constitutional  Law,  July  12th-  16th,  1999,  Rotterdam,  the  Netherlands  f 

#Ulnch  Preuss,  “Patterns  of  Constitutional  Evolution  and  Change  in  Eastern  Europe,”  in  Joachim  Jens 
Hesse  and  Nevil  Johnson,  ed..  Constitutional  Policy  and  Change  in  Europe ,  95-126,  Oxford,  UK:  Oxford 
University  Press  (1995). 

3.7.  Transitional  Justice,  Rule  of  Law  and  Constitutionalism 
3.7.1. From  228  Massacre  to  White  Terror  Control 
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3.7.2.  The  Legacy  of  Authoritarianism  and  National  Healing  of  Wound 

Various  Constitutional  Interpretations 
Various  Legislation  on  Transitional  Justice 

3.7.3.  Rule  of  Law  as  Normative  Foundations  for  Transitional  Justice  and  Its 
Limitation 

3.8.  Constitutional  Change,  Judicial  Review  and  Transition 

3. 8.1.  Council  of  Grand  Justices  as  a  Functional  Constitutional  Court 

3. 8. 2.  The  Role  of  the  Judiciary  in  the  Flux  of  Political  Transition 

*{A14}  Jiunn-rong  Yeh,  “Constitutional  Changes,  Constitutionalism  and  Rule  of 
Law  in  Taiwan:  The  Role  of  Council  of  Grand  Justices,”  paper  presented  for  Transitional 
Societies  in  Comparison:  East  Central  Europe  vs.  Taiwan,  Prague,  May  27-29,  1999 


Various  Constitutional  Interpretations 

3.8.3.Judicial  Politics:  Constitutionality  and  Deadlines 

3.9.  National  Assembly  and  Enduring  Problems  Underlining  Constitutional 
Change 

3.9.1. The  Embarrassing  Role  of  National  Assembly 

3.9.2.  Proposals  for  Reforming  the  Congress 

3.9.3.  A  ’’New  Congress”  Proposal  and  a  National  Campaign 

3. 10.  A  General  Review 

3.10.1. From  One  Party  Dominance  to  Partisan  Monopolization 

3.10.2. Constitutional  Culture  and  the  Identity  of  Constitutional  Text 

3. 10. 3.  The  Constitutionalization  of  National  Identity  Issue 

3.10.3. 1. Read  President  Lee’s  Lips  or  Read  the  Constitution 

3.10.3.2. The  Issue  of  Two-countries  Pronouncement  and  Constitutional 


Incorporation 


3.10.4. An  Elapsing  Constitutional  Moment?:  Disjointed  Incrementalism  and 
Citizen  Inertia 
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Day  Seven:  September  19,  2000 - JUDICIAL  REVIEW 


4.  PRC,  HONG  KONG,  SINGAPORE  AND  TAIWAN  IN  COMPARISON 

4.1.  Constitutional  Change  and  Constitutionalism  in  PRC,  Hong  Kong  and 

Singapore:  General  Background  for  Comparison 

4.1.1.  Constitutionalism  and  Constitutional  Change  in  the  PRC 

4. 1.1.1.  Constitutional  Making  and  Revisions  Since  1949 

4. 1.1. 2.  Recent  Rule  of  Law  Entrenchment  in  the  Constitution 

4.1.2. Constitutiona!ism  and  Constitutional  Change  in  Hong  Kong 

4. 1.2.1.  The  Nature  of  Basic  Law  and  its  Constitutional  Underpinnings 
under  One  Country  Two  System  Formula 

#John  Rogers,  “Anticipating  Hong  Kong's  Constitution  from  a  U.S.  Legal  Perspective,  30  Vanderbilt 
Journal  of  Transnational  Law  449-93  (1997). 

4.1.2.2. Recent  Controversies  on  The  Finality  of  Judicial  Jurisdiction  and 
Human  Rights  Implications 

*{A15}  Michael  Davis,  Constitutionalism  Under  Chinese  Rule:  Hong  Kong  After  the 
Handover,  27  Denver  J.  International  Law  and  Policy,  275  (1999) 

4.1.3. Constitutionalism  and  Constitutional  Change  in  the  Singapore 

4.1.3. 1. Phases  of  Constitutional  Development  and  Multiracial  Feature 

#Kevin  Tan  Yeew  Lee,  Yeo  Tiong  Min  &  Kee  Kiat  Seng  eds.,  “Constitutional  Law  in  Malaysia  & 
Singapore,”  Malayan  Law  Journal  (1991). 

4.1.3.2. The  Elected  Presidency  and  Recent  Development 

#Kevin  Tan  and  Lam  Peng  Er  eds..  Managing  Political  Change  in  Singapore:  The  Elected  Presidency 
(1997) 

4.2.  Common  Ground?:  Confucianism  and  Cultural  Link 

#  Chih-Yu  Shih.  “The  Style  of  Chinese  Constitutional  Development:  China  and  Taiwan.”  23 
International  Journal  of  the  Sociology  of  the  Law  37 1-93  (1995). 

#  A.  Y.  So,  “Hong-Kong  Embattled  Democracy  -  Perspectives  from  East-Asian  Nies.”  Issues  & 
Studies,  33:  8,  pp.  63-80  (1997) 
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#  Zi  Zhongyun,  “The  Relationship  of  Chinese  Traditional  Culture  to  the  Modernization  of  China.”  27 
Asian  Survey  442-58  (1987). 

4.3.  Neo-authoritarianism  or  Liberal  Democracy 

*{A16}  Rafael  X.  Zahralddin-Aravena,  “Chile  and  Singapore:  The  Individual  and 
Collective,  A  Comparison,”  12  Emory  Int’s Rev.  739  (1998) 

#  Denny  Roy,  “Singapore,  China,  and  the  “Soft  Authoritarian”  Challenge.”,  34  Asian  Survey  23 1-42 
(1994). 

#Y ongman  Zheng,  “Nationalism,  Neo-Authoritarianism,  and  Political  Liberalism:  Are  They  Shapmg 
Political  Agendas  in  China?”,  19  Asian  Affairs:  An  American  Review  207-27  (1993). 

#Chui-liang  Chiu,  Democratizing  Oriental  Despotism:  China  from  4  May  1919  to  4  June  1989  and 
Taiwan  from  28  February  1947  to  28  June  1990.  New  York,  NY,  USA  :  St.  Martin's  Press  (1995). 


Day  Eight:  September  20,  2000 - PROBLEMS  &  REVIEW 


4.4.  Human  Rights  and  Constitutional  Review 

*{A17}  Scott  Goodroad,  “The  Challenge  of  Free  Speech:  Asian  Values  v.  Unfettered 
Free  Speech,  An  Analysis  of  Singapore  and  Malaysia  in  the  New  Global  Order,”  9  Ind. 

Int  7  &  Comp.  L.  Rev  259  (1998)  f 

*{A18}  Yu  Ping,  “Will  Hong  Kong  Be  Successfully  Integrated  into  China?  A  Human 
Rights  Perspective.  (Symposium:  Hong  Kong's  Reintegration  into  the  People's  Republic  of 
China).”  30  Vanderbilt  Journal  of  Transnational  Law  675-99  (1997).  •?// 

4.5.  Process  of  Constitutional  Change 

4.6.  Constitution  and  Statehood 

*{A19}  Neil  MacCormick,  “Beyond  the  Sovereign  State,”  56  Modem  L.  Rev.  1 
(1993). 

#A.  Chen,  “Hong  Kong's  "Basic  Law"  from  the  Perspective  of  Comparative  Constitutions.”  New 
Zealand  Law  Journal  383-87  (1989) 


Day  Nine:  September  21,  2000 - PRC,  HONG  KONG  &  SINGAPORE 
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5.  MISSION  IMPOSSIBLE?  A  CRITICAL  OUTLOOK  ON  CHINESE 
CONFEDERATION  AND  ITS  CONSTITUTIONAL  UNDERPINNINGS 

5.1.  Constitutionalism  and  Possible  Chinese  Confederation 

#Council  of  Europe,  The  Modern  Concept  of  Confederation.  Strasbourg,  France:  Council  of  Europe 
Publishing  (1995). 

5.2.  From  Constitution  to  Treaty  or  From  Treaty  to  Constitution 

*{A20}Bruce  Ackerman,  “The  Rise  of  World  Constitutionalism.”  83  Virginia  Law 
Review  778  (1997) 

#Klaus  Goetz  &  Peter  J.  Cullen.  “The  Basic  Law  after  Unification  Continued  Centrality  or  Declining 
Force?”,  in  Klaus  H.  Goetz  and  Peter  J.  Cullen,  ed.,  Constitutional  Policy  in  Unified  Germany,  5-46,  London, 
UK:  Frank  Class  (1995). 

5.3.  Statehood,  Constitutionalism  and  Integration 

*{  A21  }C.M.G.  Himsworth,  “In  a  State  No  Longer:  The  End  of  Constitutionalism?” 
Public  Law  639  (1996)  f & 


Day  Ten:  September  22,  2000:  CONCLUSION 


6.  CONCLUDING  REMARKS 

6.1.  Towards  A  General  Theory  of  Asian  Constitutional  Change? 

6.2.  Typology  of  Asian  Constitutionalism  in  Transitional  Context 

6.3.  The  Future  of  Asian  Constitutionalism 
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